86

6: The time for action is now

All governments must take responsible and concerted action to control the
proliferation, possession, and misuse of arms, in line with international law.

The irresponsible use and transfer of arms is neither inevitable nor in the interests
of states. The lack of national and international controls on arms hasled to a
catastrophic proliferation of supply, which in turn is fuelling conflict, state
repression, and crime, undermining development and conflict-resolution efforts,
and increasing the lethality of disputes. These impacts are engendering poverty and
suffering, and they cannot be allowed to continue. Something must change.

Governments have the authority and obligation both to ensure the security and
rights of their citizens and to manage arms transfers so that the rights of people in
other countries are not abused. Therefore it is primarily their responsibility to solve
this problem. This must be done in close collaboration with civil society — in
developing strategy, implementing programmes, and sharing information — and,
where necessary, in collaboration with donors and external providers of expertise.

Not only would such action save lives and improve the conditions of daily existence
for millions, it would also demonstrate that nations retain faith in the ability of
multilateral bodies to act vigorously in the interests of ordinary people, particularly
the poorest men, women, and children around the world.

International action
At the international level, governments should:

1. Adopt the Arms Trade Treaty by the time of the 2006 UN review conference on
small arms. Progressive governments must champion the Arms Trade Treaty in
international and regional forums and lobby other governments, pressing for
action outside the UN process if necessary. Once in force, this new legally binding
treaty will ensure that all states are working to the same standard, to prevent the
irresponsible transfer of arms where they would contribute to violations of
international human rights and humanitarian law.

2. Create new international instruments to prevent irresponsible arms brokering,
transporting and financing, and foreign licensed production, using the Arms Trade
Treaty criteria to define and prevent irresponsible transfers.

3. Provide more funding for practical assistance for arms-affected communities —
particularly from donor agencies in arms-producing countries.



Regional action
At the regional level, neighbouring governments must work together to:

1. Create or strengthen regional arms controls, based upon international human
rights and humanitarian law, building on — as well as inspiring — work at the
national level. Such controls should both address the flow of arms, instituting
effective measures to limit supply and reduce demand for weapons, and also
reduce the widespread availability of arms, striving to improve community safety.
Regional collaboration provides opportunities for sharing information and best
practice, as well as building consensus on regional policies and programmes.

National action

At the national level, every government must act responsibly to prevent the misuse
of arms:

1. Ensure the responsible use of arms by its security forces, based firmly on existing
international human rights standards and principles of humanitarian law,
requiring a minimum level of training, discipline, and control. All states should
abide by the UN Basic Principles for the Use of Force and Firearms by Law
Enforcement Officials, the UN Code of Conduct for Law Enforcement Officials,
the Geneva Conventions and other relevant international standards,
incorporating their provisions into domestic law in every country.

2. Take swift action, when conflict has ended, to work with international bodies to
implement high-quality disarmament, demobilisation, and reintegration
programmes.

3. Establish independent mechanisms to bring to justice, without delay, those who
perpetrate serious violations of international human rights or humanitarian law,
ensuring that such violations are adequately punished and other steps are taken to
end impunity.

4. Enforce existing legislation or create new legislation to control the import, export,
transit, production, management, and use of all arms. The standards outlined in
the Arms Trade Treaty should be used when taking decisions on national arms
exports, ensuring that human rights, international humanitarian law, and
sustainable development do not suffer under commercial pressure.

5. Ensure transparency and oversight by providing regular and meaningful
information to the public about the production, possession, and transfer of arms.
These reports should be subject to regular review by legislatures and parliaments.
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6. With civil society, develop and implement an action plan for the strict control of
all arms. A first step is to undertake a broad review to assess problems of protection,
arms availability, and misuse of weapons; then to develop solutions and implement
an effective action plan. Each stage must involve close collaboration with civil society.

Local action
Community safety must be improved by the following means:
1. Rebuild confidence in the possibility of non-armed security, by

> reducing the quantity of surplus and illegal arms in circulation — through the
establishment of gun-free zones, removal of illegal arms which could contribute to
violations of international human rights and humanitarian law, and destruction of
surplus weapons;

> building relationships and trust between opposing communities and between
communities and police; such work should be based on international human
rights and humanitarian standards;

» delivering civic education about community safety to counter cultures of violence,
including the destructive link between arms and conventional notions of masculinity;

> introducing and using tools for peaceful conflict resolution.
2. Providing assistance to victims of armed violence.

3. Developing sustainable livelihoods as an alternative for those who might be
dependent upon armed violence for their living.

To date, there has been a tragic lack of urgency on the part of most governments
around the world to address the problem of the proliferation of arms. Words are
plentiful, real progress is slight. The time to act is now.

Civil society and governments need to work proactively and effectively together to
address the problem of arms at each level — stemming the source of the supply, and
addressing the reasons why people possess arms in insecure environments.

Oxfam, Amnesty International, and IANSA (the International Action Network on
Small Arms, which represents more than 500 non-government organisations around
the world) are campaigning for a safer future for us all, through strong action to turn
the tide of weapons abuse. Certain key governments have already expressed their
support for this work, and we appeal to others to join our efforts.



Appendix 1 — The legal basis for work on the regulation of armaments

The UN Charter contains two very important articles relating to arms:

» Article 26: ‘In order to promote the establishment and maintenance of international peace and
security with the least diversion for armaments of the world’s human and economic resources,
the Security Council shall be responsible for formulating, with the assistance of the Military Staff
Committee referred to in Article 47, plans to be submitted to the Members of the United Nations
for the establishment of a system for the regulation of armaments.’

» Article 51: ‘Nothing in the present Charter shall impair the inherent right of individual or
collective self-defence if an armed attack occurs against a Member of the United Nations, until the
Security Council has taken measures necessary to maintain international peace and security...’

International human rights law seeks to protect individual rights and freedoms. The Universal
Declaration of Human Rights contains a number of articles which are directly relevant for limiting the
use of arms and which are now generally regarded as binding in customary international law.”"

The key principles are: ‘Everyone has the right to life, liberty and security of person’, and ‘No one
shall be subjected to torture or to cruel, inhuman, degrading treatment or punishment’. Even where
people are not killed or wounded directly by gunshot, the presence of an armed threat by agents of
the state can facilitate other forms of violence, amounting to grave violations of human rights.

There are numerous international human rights treaties that create binding legal obligations on states
party to them. One of the most important treaties ratified by about two thirds of all states, the
International Covenant on Civil and Political Rights, states that ‘No one shall be arbitrarily deprived of
his life’. Governments must ensure that all agents of the state respect the right to life, and punish those
who do not, but also act to ensure that the right is protected against threats by other actors, including
private individuals. They must exercise due diligence to prevent acts of violence, including through
effective policing. Certain rights can be waived in times of public emergency, but the right not to be
arbitrarily deprived of life is ‘non-derogable’: states are bound to respect it fully in all circumstances.™

In addition to treaties, international human rights law includes many ‘soft law’ standards that states
should follow. The UN Basic Principles for the Use of Force and Firearms by Law Enforcement Officials
clearly state that firearms must be used only in certain limited circumstances, and only when less
extreme means are insufficient. Most importantly, Basic Principle 9 states: ‘In any event, intentional
lethal use of firearms may only be made when strictly unavoidable in order to protect life.**

International humanitarian law (IHL) seeks to limit and prevent human suffering in times of armed
conflict. Even wars have rules. It applies to all parties to conflicts, including in civil wars to armed
groups operating outside of state control. IHL attempts to place limits on the discretion of parties to
choose methods of warfare, and aims to balance military necessity with humanitarian principles.
International humanitarian law prohibits deliberate attacks on anyone who is not taking an active part
in the armed conflict, whether civilian, prisoner, or wounded combatant, and prohibits indiscriminate
or disproportionate attacks. Although the precise articles of the Geneva Conventions that apply
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depend on whether or not the conflict is international, the key principles are generally applicable in all
types of armed conflict: a distinction must be made between combatants and non-combatants; the
use of force must always be prapartiad  to the intended military advantage; and taking adequate
precati on to minimise incidental damage to civilians and civilian property and non-combatants is
essential, before and during any military attack.™

The Rome Statute of the International Criminal Court restates customary international human rights
norms, prohibiting crimes against humanity in peace time or war time (Art. 7), in addition to war
crimes in both international and internal conflicts (Art. 8).



Selected sources of international human rights and humanitarian law that limit the transfer and misuse of small arms and light weapons

Situation

1. Misuse of small arms
by agents of the state

2. Misuse of small arms
by private persons
when the state fails to
exercise due diligence

3. Misuse of small arms
by state agents in
armed conflict

4. Misuse of small arms
by opposition groups in
armed conflict

5. Arms transfer with
knowledge that arms are
likely to be used to commit
serious violations of
international human rights
and humanitarian law

Examples of violations

Genocide

Intentional killings by security forces

Excessive force by law enforcement
Disproportionately violent government reaction to
disturbances

Systematic rape

Torture

Forced displacement

Deprivation of basic human needs

Ethnic, religious, political killings or massacres
Failure to prevent criminal homicide

Failure to prevent domestic violence

Failure to prevent crimes committed post-conflict by
individual owners of small arms

Genocide

Extrajudicial executions or torture of non-combatants and
prisoners of war

Attacks on peacekeepers and humanitarian workers
Collective punishments against civilian populations in
situations of occupation

Forcibly relocating civilian populations

Using weapons that cause unnecessary suffering
Summary executions of captured combatants
Exploitation of children as soldiers

Indiscriminate use of weapons

Crimes against humanity, and war crimes

Genocide

Mass killings

Systematic rape

Attacks on civilians, peacekeepers and humanitarian workers
Exploitation of children as soldiers

Forced displacement of populations

Hostage-taking

Violation of UN Security Council arms embargoes
Transfer to insurgent group in another state

Transfer to a state identified as having a consistent pattern
of gross and reliably attested violations of human rights
and fundamental freedoms

Transfer to a state that uses child soldiers

Transfer to a state unable to control post-conflict violence
Transfer to a state known to violate international
humanitarian law norms in situations of armed conflict

Applicable law

Universal Declaration of Human Rights, Art. 3

International Covenant on Civil and Political Rights (ICCPR), Art. 4 (2)
ICCPR, Art. 6

Convention on the Prevention and Punishment of the Crime of
Genocide (‘Genocide Convention’)

Code of Conduct for Law Enforcement Officials, Art. 3

Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials

Universal Declaration of Human Rights, Art. 3

ICCPR, Art. 6

‘Due diligence’ standard, Inter-American Court of Human Rights,
European Court of Human Rights

Declaration on the Right and Responsibility of Individuals, Groups
and Organs of Society to Promote and Protect Universally
Recognized Rights and Fundamental Freedoms, Art. 2 (1), Art. 2 (2)

Treaty bans on specific weapons: St. Petersburg Declaration
(1869) (exploding projectiles)

The Hague Declaration (1899) (dum dum bullets)

Geneva Conventions of 1949, Common Article 3

Additional Protocol Il to the Geneva Conventions, and relating to
the Protection of Victims of Non-International Armed Conflicts
Genocide Convention

Rome Statute of the International Criminal Court

ICCPR, Art. 6, Art. 7

Convention on the Rights of the Child, Art. 38

Optional Protocol to the Convention on the Rights of the Child on
the involvement of children in armed conflict

Geneva Conventions of 1949, Common Article 3

Additional Protocol Il to the Geneva Conventions, and relating to
the Protection of Victims of Non-International Armed Conflicts
Genocide Convention

Rome Statute of the International Criminal Court

UN Charter, Chapter VII (arms embargoes)

Geneva Conventions of 1949, Common Article 1

UN Declaration on the Inadmissibility of Intervention in the
Domestic Affairs of States and Protection of Their Independence
and Sovereignty

Declaration on the Enhancement of the Effectiveness of the
Principle of Refraining from the Threat or Use of Force in
International Relations

International Law Commission, Draft articles on Responsibility of
States for Internationally Wrongful Acts

Adapted from — The question of the trade, carrying and use of small arms and light weapons in the context of human rights and humanitarian norms, Working paper submitted by Ms. Barbara Frey in accordance with
Sub-Commission decision 2001/120, E/CN.4/Sub.2/2002/39, 30 May 2002
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